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In recent years, many countries around the world have 
recognised the importance of establishing a regime 

for addressing cross-border insolvencies, a topic that 
is becoming more and more significant given the ever-
increasing globalisation of the world economy. Indeed, 
the UNCITRAL Model Law on Cross-Border Insolvency, 
which was promulgated by the United Nations in 1997 
and which established the international standard in this 
area, has so far been adopted by 19 jurisdictions across 
the globe according to the tally kept by UNCITRAL.1 

The states that have adopted the UNCITRAL Model 
Law reflect a diverse group of countries economically 
and geographically. Importantly, this group of adopting 
states includes among its ranks leading advanced 
economies2 such as the United States, Japan and the 
United Kingdom – each of which ranks as one of the top 
ten economies in the world3 – as well as other advanced 
economies such as Australia, Canada and South Korea. 
In Europe, while adoption of the UNCITRAL Model 
Law has been fairly limited (particularly among  the 

larger economies of Western Europe),4 all of the 
Member States of the European Union are bound by 
the EU Insolvency Regulation which, broadly speaking, 
effectively establishes a regional cross-border insolvency 
regime among the EU states themselves with respect to 
cross-border insolvency cases arising within the EU itself.5 

Thus, between the countries that have adopted the 
UNCITRAL Model Law and/or the EU Regulation, 
many of the world’s major industrialised or advanced 
economies are subject to some form of cross-border 
insolvency regime, whether of an international or 
regional scope. 

However, despite this clear and important progress 
in the adoption of cross-border insolvency regimes 
among many advanced economies, there appears 
to be a glaring gap in the international insolvency 
architecture.6 Specifically, very few of the major 
emerging economies7 have adopted the UNCITRAL 
Model Law or otherwise enacted effective alternative 
regimes for handling cross-border insolvencies. 
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As has been widely commented on, these emerging 
economies are seen as representing some of the 
most dynamic economies globally. In particular, 
these economies are considered to be playing an 
increasingly significant role in the global economy 
whether measured, for example, in terms of their GDP 
levels, their growth rates, their contribution to global 
growth,8 their growing role in global trade,9 and/or 
the increasing investment flows (both inbound10 and 
outbound11) involving these countries. 

Yet, with their growing integration into the global 
economy, these emerging economies may face a rising 
number of cross-border insolvencies at some point in 
the future. Such cross-border insolvencies could arise 
from any of the several of the key trends affecting 
the emerging economies. These trends include the 
growing foreign direct investment into these countries, 
the increasing trade and investment between and 
among the emerging economies themselves,12 and the 
‘multinationalisation’ of leading corporations from the 
emerging markets as these corporations operate around 
the globe (including in other emerging markets).

The foreign investment flowing into the emerging 
economies might eventually give rise to cross-border 
insolvency situations where individual emerging economies 
will have to address requests for recognition from insolvency 
proceedings in foreign jurisdictions – i.e., inbound cross-
border insolvencies for the emerging economies in 
question. Conversely, outward foreign investment from 
the emerging economies as well as overseas activity by 
corporations from the emerging markets might eventually 
lead to cross-border insolvency situations where the 
emerging economies might wish to have their own 
domestic insolvency proceedings recognised in foreign 
jurisdictions – i.e., outbound cross-border insolvencies for 
the emerging economies in question.

Furthermore, as noted above, with the increasing 
investment and trade flowing between and among the 
emerging economies themselves and with emerging 
market companies operating overseas (including 
in other emerging markets), there could eventually 
be cross-border insolvencies involving two or more 
emerging economies as opposed to cross-border 
insolvencies involving simply, say, an emerging economy 
and an advanced economy.

Of course, it remains to be seen how soon, and how 
many, cross-border insolvencies will eventually arise in 
these emerging economies, as well as how significant 
and/or complex these cross-border insolvencies will be. 

Nonetheless, while the current absence of cross-
border insolvency regimes in major emerging 
economies may not represent an immediate problem 
in the next few years, it may pose challenges for the 
international insolvency framework over the longer 

term (whether that is in the next decade or over a 
longer period of time). This challenge may come into 
sharper focus if and when the number of cross-border 
insolvencies in these emerging economies reaches 
a critical mass, particularly if at such time there are 
no cross-border insolvency regimes in place in these 
emerging economies to deal with the cross-border 
insolvencies that do in fact arise. 

In Part I of this article, we will provide a broad 
over view of whether or not various emerging 
economies – both major emerging economies as well 
as several rising emerging economies – have adopted 
cross-border insolvency regimes. In addition, we will 
consider possible pathways to adoption of cross-
border insolvency regimes in emerging economies 
and outline the types of domestic concerns that 
may need to be overcome. In Part II of this article, 
we will explore, among other issues, alternative 
pathways to the adoption of cross-border regimes 
for those emerging economies that may need to take 
intermediate steps or confidence-building measures 
before such emerging economies may be prepared 
or in a position to embrace more comprehensive 
cross-border insolvency regimes. 

BRICs and cross-border insolvency 
By way of illustration, the so-called BRIC countries13 
– namely, Brazil, Russia, India and China – are often 
cited as the new star performers in the global economy. 
Whether or not one agrees with the some of the 
more optimistic or bullish assessments of the growth 
prospects of the BRICs over the next few decades and/or 
with the related predictions that the BRICs will assume 
a commanding position in the global economy by 2050 
(if not sooner), 14 it seems fairly clear that at least some, 
if not all, of the BRIC countries will continue to be 
important, if not key, economic players on the global 
scene in the coming decades. 

In fact, the growing economic importance of 
individual BRIC countries has already begun to manifest 
itself. For example, as has been widely noted, within 
the last two years China has claimed the number two 
spot in the rankings of the world’s largest economies 
jumping ahead of Japan (but still ranking behind the 
United States).15 The other three BRICs – Brazil, Russia 
and India – also now occupy top-ten rankings in the 
world economy.16 To be sure, the economic trajectory 
of the BRICs will not simply be a continuous upward 
arc, but rather it is virtually inevitable that the BRICs 
will also experience the normal ups and downs of 
economic cycles, as reflected, for example, in the 
current economic slowdowns in the BRICs generally. 

Yet, for our purposes, the key point is that despite 
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the growing economic importance of the BRICs in 
the global economy, not a single one of the four 
BRIC countries has adopted the UNCITRAL Model 
Law or otherwise put in place an effective alternative 
cross-border insolvency regime. For instance, while 
both Brazil and China modernised and overhauled 
their insolvency laws in recent years (Brazil in 2005 
and China in 2006), neither country adopted the 
UNCITRAL Model Law or put in place a robust or 
effective alternative cross-border regime. 

China’s new insolvency law, the Enterprise Bankruptcy 
Law of 2006, does in fact contain a cross-border 
provision in Article 5 of the new law, but this provision 
is widely considered to be very restrictive in its potential 
application to foreign insolvency proceedings seeking 
recognition in China. Among other shortcomings, 
Article 5 of the new law requires the existence of 
treaty and/or reciprocity in order for recognition to 
be granted to a foreign proceeding, but as has been 
noted by commentators, China does not have any 
such treaties or clearly established reciprocal relations 
in place.17 Article 5 of the new law also contains an 
extremely expansive public policy exception18 (which 
stands in marked contrast to the very narrow ‘manifestly 
contrary’ standard for the public policy exception set 
forth in the UNCITRAL Model Law).19 

Brazil’s new insolvency law, on the other hand, 
does not contain any provisions at all dealing with 
cross-border insolvency issues. The result is that 
there is no clear roadmap for handling cross-border 
insolvencies in Brazil, with the attendant uncertainty 
and unpredictability that this could bring to any cross-
border situation involving Brazil.20

It should be noted that in some (but not all) circles, 
South Africa is also considered to have joined the 
original four BRIC countries in forming an expanded 
five-member country grouping known as the BRICS.21 
In that expanded country grouping, South Africa would 
be the only country that has enacted the UNCITRAL 
Model Law having done so in 2000. However, South 
Africa is basically the exception that proves the rule – 
that is, while South Africa has adopted the UNCITRAL 
Model Law, South Africa’s cross-border insolvency 
statute contains a threshold procedural requirement 
that has not yet been satisfied.22 

Rising emerging economies beyond the BRICs
Beyond the BRICs, there are other emerging economies 
smaller than the BRIC economies that are now 
attracting increasing attention as potential rising stars 
in the global economy based on their population size, 
demographics (especially the presence of younger 
populations) and/or natural resources, among other 

factors. However, even among these newer groupings 
of emerging economies,23 one also finds a fairly limited 
number of countries that have adopted the UNCITRAL 
Model Law.24 

For example, countries that show up on one or more 
of the various lists of such up-and-coming economies 
are countries such as Bangladesh, Colombia, Egypt, 
Indonesia, Mexico, Nigeria, Philippines, South Africa, 
South Korea, Turkey and Vietnam.25 But among the 
foregoing countries, only a few of them – namely, 
Colombia, Mexico and South Korea26 – have so far 
adopted the UNCITRAL Model Law, and this underlines 
the fact that cross-border insolvency regimes have yet to 
make significant inroads into the emerging economies.

Viewed from a slightly different perspective, one can 
look at several geographic regions around the world 
such as Asia, Latin America and Africa – which are 
all regions with a strong concentration of emerging 
market economies and/or developing countries – and 
consider the extent to which the UNCITRAL Model 
Law has been adopted by countries in these regions.27 
For instance, in the entire Asia-Pacific region, only 
four countries have adopted the UNCITRAL Model 
Law: Australia, Japan, New Zealand and South Korea. 
Within South East Asia, which is one of the most 
dynamic parts of Asia consisting of several large, 
growing emerging market economies, not a single 
country in the region has adopted the UNCITRAL 
Model Law. 

Similarly, in all of Latin America, only two countries 
have adopted the Model Law: Colombia and Mexico. 
In Africa, strictly speaking a region consisting more 
of ‘frontier markets’ or developing countries28 than 
emerging markets, only two countries, South Africa and 
Eritrea, have adopted the Model Law (even though, as 
noted above, South Africa’s cross-border statute has not 
yet fully come into effect).29 

In other words, there are major parts of the globe 
– in Asia, Latin America and Africa – where cross-
border insolvency regimes, whether in the form of the 
UNCITRAL Model Law or otherwise, appear to have 
taken root in only a very limited way.

Pathways to adoption of cross-border 
insolvency in emerging markets 
Nevertheless, given the growing interconnectedness 
of the global economy, it would arguably be a very 
positive and desirable development if in the coming 
years many of the major emerging markets that are 
currently lacking a cross-border insolvency regime 
would move to adopt some form of such a cross-border 
regime. Such a development could be beneficial to 
cross-border insolvency practice in particular as well 
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as the international insolvency architecture generally.
Some countries may be closer to adopting the 

UNCITRAL Model Law than others, and other 
countries may consider it necessary to take some 
intermediate steps before embracing a comprehensive 
cross-border insolvency regime such as embodied in 
the UNCITRAL Model Law. In some major emerging 
markets, introducing a cross-border insolvency regime 
may fit into a broader strategy of achieving other reforms 
and revisions to a nation’s existing insolvency law. 

For instance, in Brazil, leading professionals and 
academics in the insolvency and restructuring field have 
been working diligently on developing a new package 
of potential amendments to the Brazilian insolvency law 
that was enacted in 2005.30 As part of their broader review 
of Brazil’s new insolvency law, these professionals and 
academics have apparently been considering the issue of 
cross-border insolvency and the merits of the UNCITRAL 
Model Law. If these professionals and academics were 
ultimately to recommend the adoption of the UNCITRAL 
Model Law as part of an overall insolvency law reform 
package, it would then be up to the political system to 
make the adoption of the UNCITRAL Model Law a reality. 

Yet, whether or not adoption of the UNCITRAL Model 
Law would be able to gain the necessary traction in the 
Brazilian political system – including whether it could 
get to the point of being taken up for consideration by 
the Brazilian legislature – might depend on whether 
the advocates for the UNCITRAL Model Law could 
generate sufficient support among key stakeholders in 
Brazil’s financial system and economy generally. Key 
stakeholders would probably need to understand and be 
able to articulate for other actors in the Brazilian system 
why, for example, adoption of the UNCITRAL Model 
Law would make sense for an economy such as Brazil’s 
which has become increasingly integrated into the global 
economy and which has become an increasingly popular 
destination for foreign investment. 

Ultimately, however, adoption of the UNCITRAL 
Model Law would require action by Brazil’s national 
legislature and then its president, and both the legislature 
and president would probably need to understand and/
or be convinced that instituting a sound and effective 
cross-border insolvency regime would bring significant 
advantages to Brazil and its economy or at least that 
any domestic concerns with respect to going down this 
path would be outweighed by the advantages of doing 
so. Of course, it clearly remains to be seen whether the 
Brazilian political system will eventually be able to reach 
this end result of adopting the UNCITRAL Model Law. 

Other countries may come at this issue from a slightly 
different orientation. For instance, it may be that 
countries such as China will be inclined to take a more 
gradualist or incremental approach towards adoption of 

a comprehensive cross-border insolvency regime, and 
perhaps that will be the only way to introduce a robust 
cross-border insolvency regime in a country such as China. 

Specifically, until the adoption of its new Enterprise 
Bankruptcy Law of 2006, China had what might be 
considered as a strictly ‘territorialist’31 approach to 
cross-border insolvency. While as discussed above the 
cross-border provision in the new law (ie, Article 5) has 
some fairly serious limitations, it nonetheless is seen as 
representing a move away from the strictly territorialist 
position that China had held previously for many years.32 

Thus, in future iterations of its insolvency law (whether 
by amendments to China’s new insolvency law or through 
judicial interpretations of that law),33 perhaps China 
will continue down this path and eventually embrace 
an even more ‘universalist’ approach to cross-border 
insolvency than is currently provided for in Article 5 of 
the new law. If it eventually does so, it may be necessary 
for China to move down this path on a relatively gradual 
or incremental basis. However, in order to get to this 
point in China, it may be necessary (no pun intended) 
to further ‘socialise’ the idea of the need for a more 
universalist cross-border insolvency regime among key 
stakeholders in China, which is a process that could 
undoubtedly take some time to carry out. 

Nonetheless, whether China ever ends up going the 
full distance and adopting something along the lines 
of the UNCITRAL Model Law obviously remains an 
open question and will be subject to the interplay of 
political factors within China itself, including crucially 
whether the political leadership in China sees such 
a step as being in China’s national interest. For the 
reasons noted below, a country such as China would 
likely have to address various domestic concerns before 
it would be in a position to embrace more fully a more 
universalist approach to cross-border insolvency.

Yet, the issue of when and how China might 
eventually revisit cross-border insolvency issues could be 
affected by matters of practical necessity.  For example, 
this might happen if China were to face an upsurge 
in significant inbound cross-border insolvencies 
and found itself ill-equipped to address such cross-
border insolvencies, or if at some point in the future 
Chinese policymakers were to become concerned (for 
reputational reasons or otherwise) that China was 
seriously out of step with international ‘best practices’ 
in this area. Or this might happen if in the future 
Chinese policymakers were to focus on the importance 
of cross-border insolvency regimes because Chinese 
insolvency proceedings were then having difficulty 
gaining recognition in certain foreign proceedings 
due to a lack of UNCITRAL Model Law-type statutes 
in the corresponding foreign jurisdictions, or it might 
happen for any combination of the foregoing reasons.
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Overcoming domestic concerns to cross-border 
insolvency regimes
As a general matter, the issues of what type of cross-border 
regime the emerging economies countries will ultimately 
adopt and when they adopt it will obviously play out in 
the individual countries themselves and will depend on 
the unique internal dynamics of each of the individual 
countries, including the all-important political dynamics 
within these countries. Some countries may be reluctant 
to adopt a robust cross-border insolvency regime due 
to concerns about how such a regime would affect, as 
they see it, their national sovereignty. Such reservations 
may flow from concerns traditionally associated with the 
territorialist conception of cross-border insolvency, but 
they also may relate to broader nationalist sentiments, 
including, amongst other things, a possible suspicion of 
foreign economic interests. 

For example, some jurisdictions may be concerned 
that the primary benefits of such a cross-border 
insolvency regime will accrue to foreign parties, 
particularly foreign creditors, at the expense of local 
creditors (eg, if such a regime leads to the turnover 
of assets within its jurisdictions to foreign creditors 
in connection with a foreign insolvency proceeding). 
These types of concerns, whether valid or not, may 
strike a discordant note within jurisdictions considering 
whether they should adopt the UNCITRAL Model Law 
or any alternative cross-border regime.

In other words, some countries could well have a 
high hurdle to overcome in implementing an effective 
cross-border regime if they are faced with deep-seated 
reservations such as those outlined above. However, that 
is why the advocates for the adoption of the UNCITRAL 
Model Law or any alternative cross-border insolvency 
regime in a given country will probably need to mobilise 
support among key stakeholders within that country as 
well as make a persuasive case demonstrating that adopting 
the UNCITRAL Law or an alternative cross-border regime 
will be in that country’s national interest. Yet, advocates 
for this position will not have to construct arguments in 
favour of this position in a vacuum but instead will be able 
to draw, for instance, on the pioneering work of Professor 
Jay Westbrook in this area in support of a universalist 
conception of cross-border insolvency.34

Conclusion
In short, those emerging economies that have not yet 
adopted a cross-border-insolvency regime, in the form of 
the UNCITRAL Model Law or otherwise, might be well 
advised to focus on this issue in the coming years before it 
develops into a problem for these countries in addressing 
any cross-border insolvencies in which they are involved. 

However, to achieve success in putting in place an effective 
cross-border insolvency regime, individual emerging 
economies will need to be comfortable that the adoption 
of a cross-border regime will be consistent with their 
respective conceptions of what is in their national interest.
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